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BRIEF OF APPELLANT 


STATEMENT OF JURISDICTION 
Jurisdiction rests in the United States District 
Court, for the Eastern District of California, by vir- 
tue of the fact that the contract between the parties 
was to be performed at Kingsburg, California, and 
this is a suit against a corporation of the United 
States of America. 
28 U.S.C. 1291 provides: 
“The courts of appeals shal] have jurisdiction of 
appeals from all final decisions of the district 


Suit has been filed by Fishel Produets ( 0 
small food processing firm in Kingsburg, . Bt 
against Commodity Credit Corporation to 1 
$26,630.50, the contract price for various shipme 
of bulgur which was processed by Fishel Produ 
Company at its plant in Kingsburg, accepted by Com- 
modity Credit Corporation, and shipped to Saigon, 
Viet Nam. Appellant’s First Amended Complaint also 
seeks damages in the amount of $116,145.88 for 
wrongful termination of contract. The first and sec- 
ond causes of action are based on the premise that 
a direct right of action exists for breach of contract 
since the contract was terminated in mid-term. Ap- 
pellant asserts the Wunderlich Act (41 U.S.C. 321- 
322) 1s not controlling because the subject matter was 
not a “dispute arising under this contract”, under 
Article 39 of the Contract providing that “any dis- 
pute concerning a question of fact arising under this 
contract” shall be decided by the Contracting Officer 
or Designee of the Agency. 


The third cause of action asserts that the decision 
of the Contract Disputes Board is not binding be- 
cause Appellant has new evidence which was not pre- 
sented at the hearing before the Board with respect 


use of action sets forth that the counter- 
hae orate was presented for the first time 
on the second day of a four-day hearing before the 
Contract Disputes Board. Plaintiff objected to the 
presentation of the claim at the hearing of the Board, 
and it was prevented from preparing for and sub- 
mitting evidence on the connterclaim, and the issues 
raised therehy were to be separated and reserved for 
a later decision which was subsequently rendered hy 
the Board without an opportunity on the part. of 
Plaintit€ to submit evidence on the counterclaim at 
an open hearing. 

The decision of the Contraet Disputes Board, using 
private sales of the wheat as the measure of damages 
rather than the nominal cost to reclean and salvage 
the wheat, was se erroneous as to imply bad faith. 

The decision of the Contract Disputes Board was 
arbitrary in that the counterclaim for $159,967.07 was 
presented for the first time on the seeond day of a 


four-day hearing before the Contract Disputes Board, 
Plaintiff had not been previously advised of such 
counterclaim and the Board did not allow Appellant 
an adequate opportunity to prepare for the issues 
raised by the counterclaim. Such action by the Board 


was arbitrary and capricious and implied bad faith. 


Appellant was not allowed the right to answer and 
litigate the counterclaim presented by defendant, was 
assured by the Contract Disputes Board it would 
have an opportunity to answer and litigate these 
claims, and that denial of this opportunity was so 
arbitrary and capricious as to imply bad faith. 


Defendant, Commodity Credit Corporation, moved 
the Court for Summary Judgment under Rule 56 on 
the ground that the decision of the Board was sup- 
ported by substantial evidence and is final and con- 
clusive on the rights of the parties. The District 
Court granted Summary Judgment in favor of de- 
fendant on the sole basis that the decision of the 
Board was supported by substantial evidence and the 
decision was not procured by fraud. 


Page 19 of the Decision of the Contract Disputes 
Board states: 


“Attorney for CCC at the end of his opening 
statement sought to serve on the Petitioner the 
Contracting Officer’s findings of fact and a de- 
termination of the amount of damages claimed 
by CCC against Petitioner resulting from failure 
of performance under the contracts. A copy of 
the findings and the determination together with 


ing "Officer ruled tess ace. 
g of this entire matter as promptly 
~ COUSs claim. would be admitted into 


Misceat 


Balfour-Guthrie Goiipent ahorert, persed for 

a salvaged grain after cleaning. The Deela- 
ration shows that the grain was reconditioned at a 
nominal charge and the measure of damages, if any, 
as a matter of law, should have been the recondition- 
ing costs. The Declaration of John D. Fishel states 
that the counterclaim) was not presented until the 
second day of a four-day hearing, which is supported 
hy the record of the Contract Disputes Board, The 
Deelaration states, and the Board's ewn findings in- 
dieate, that the Petitioner was not permitted to pre- 
pare for its defense on the counterelaim, and that the 
Fishe) Produets Company had been assured by the 
Contract Disputes Board that there would be an op- 
portunity to litigate the very substantial issues raised 
by the $159,967.07 counterclaim, 


by the Contract Disputes Ea 


3. Did the Disputes Board act 
arbitrarily so as to imply bad faith 
$159,967.07 claim for the first time a 
mencement of the hearing and in failing to gi 
pellant an opportunity to prepare for and 
evidence on said issue at an open hearing. 


4. Whether the District Court has failed to review 
the decisions of law made by the Contract Disputes 
Board. 


5. Whether an issue of fact exists which requires 
a reversal of the Summary Judgment granted by the 
District Court. 


ct Pal prior to completion. 
f the Standard Specifications of the con- 


nt as may otherwise be provided in the 
, any dispute coneerning a question of 
fact arising under this contract which is not dis- 
posed of by agreement shall be decided by the 
nitracting offieer, or designee of ageney .. .” 


The distinetion is reeognized between a dispute 
“arising under this contract” and a cause of action 
for damages on a terminated contract. In Compnudyne 
Jorporation vv. Maron Construction Co., 248 Fed. 
Supp. 88, the Court stated, at. page 85: 

“Once the contract has heen terminated as oe- 
curred here, it no longer exists and there can be 
no ‘factual dispute’ under it.” 

« ) . In addition, there is no hint whatsoever 
from the remainder of the disputes elause that 
it encompasses factual issues that exist after the 
contract ceases to exist. 

“Secondly, the purpose of the disputes clause is 
to expedite performance of the contract and to 
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avold initial resort to the Courts with the re 
sultant delay, expense and lkely aggravation of 
damages. Determination of factual disputes by 
the Contracting Officer can often lead to a quick 
and satisfactory resolution of issues and comple- 
tion of the contract with minimum of lost time 
and money. 


“However, once the contract has been terminated 
pursuant to its termination clause, the duties of 
the parties to perform have come to an end. No 
longer is there any need for a quick resolution 
of issues since one party, relying on a contrac- 
tual provision, has discharged the other of any 
responsibility. While the discharging party may 
still be hable in damages for breach of contract, 
the position of the parties is fixed, and the ter- 
minating party is free to find someone else to 
complete the contract. A dispute clanse is de- 
signed to expedite the completion of a contract, 
but once the parties have come to the point where 
one has terminated the contract, no useful pur- 
pose exists to hold things in abeyance since a 
decision of the Contracting Officer in favor of 
the non-terminating party does not re-institute 
the contract under any of its provisions that this 
court has read. Consequently, where the contract 
has been termined, the rationale of the disputes 
clause ceases to exist.” 


Similarly, in #. I. du Pont de Nemours & Co. v. 
Lyles & Lang Construction Co., 219 Fed. 2d 328, the 
Court stated, at page 333: 

“We think it clear that the trial Judge correctly 
refused to hold the action barred for failure to 
proceed under the clause or to limit the issues in 


dl States v. Duggan, 210 Fed. 2d 926, 
lit, March, 1954, a contract between the 
ent and a contractor was terminated by de- 
he contractor. The United States asserted 
of $1,700,000.00 against the contractor. The 
Seat tii? asserted that as a condition precedent. to 
the filing of suit for damages, the United States was 
required to comply with the terms of the “Disputes” 
clause of the contract for the administrative deter- 
mination of claims. 


In holding that on a terminated contract the Dis- 
trict Court had jurisdiction to entertain the claim, 
the Court stated, at page 932: 

“We do not find in the contract any agreement 
between the parties for the administrative de- 
termination of the elaims of the Government 
against the Contractor upon the termination of 
the contract. Even if there has been in the eon- 
tract no express reservation of claims in favor 
of the Government against the Contractor, we 
think the Contractor would not be reheved from 
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liability to the Government for any loss proxi- 
mately resulting from the failure of the Contrac- 
tor to perform its obligations under the contract 
or its legal obligation to reimburse the Govern- 
ment for moneys received by the Contractor to 
which it was not entitled. 


“The District Court’s conclusion that it was with- 
out jurisdiction to entertain the claim of the Gov- 
ernment in advance of an administrative deter- 
mination of the amount justly due upon the 
termination of the contract, we think is not logi- 
eally tenable. . . . The Government was, in our 
opinion, entitled to have its claim against the 
Contractor judicially determined.” 


And further: 
“ . . Obviously, we think this Article provided 
for nothing more than an administrative deter- 
mination of questions of fact which might arise 
during the course of the performance of the con- 
tract and prior to its termination.” 


The Court held that matters of this complexity should 
not be determined on summary judgment, stating, at 
page 933: 
“This was not the kind of a controversy which 
properly could be terminated by dismissing the 
Government’s clain. Complicated and doubtful 
issues of fact and law ean seldom be satisfac- 
torily determined by dismissing a pleading for 
insufficiency of statement. 
“ . , The issues raised by the Government’s 
claim and the objection of the trustee should have 
been determined after a trial and after affording 


in thia uation, and Plaintiff's motion 
summary judgment is denied.” 


In Silberblatt ad Lasher, Inc. v. United States, 
1944, 101 Sup. Ct. 54, at page 81, the Court. said: 
“Such a dispute (breach of contract) the Con- 
tracting Officer is not authorized to decide 
finally; his authority is limited to disputes aris- 
ing under the contract; it does not extend to 
disputes over a breach of the contract.” 


In Boomer v. Abbctt, 1953, 121 Cal. App. 2d 449, 
263 Pae. 2d 476, the Conrt held that a disputes clause 
was not applicable to questions arising out of a 
breach of contract. Citing numerous eases the Court 
said, at page 462: 

“The cases interpreting federal contracts have 
elearly established that actions that amount to an 
actual breach of the contract are not covered by 
the ‘disputes’ article.” 

263 Pae. 2d 476, at page 454, 
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In Continental Illinois National Bank d& Trust Co. 
v. United States, 101 Fed. Supp. 755, certiorari de- 
nied 343 U.S. 963 (72 Sup. Ct. 1057, 96 L. Ed. 1361), 
it was held that claims for unliquidated damages for 
breach of contract are not proper subjects of depart- 
mental adjudication. See also Peter Kiewit Sons Co. 
v. United States, 74 Fed. Supp. 165; Blair v. Umted 
States, 147 Fed. 2d 840, rehearing granted 150 Fed. 
2d 676. | 


In United States v. Utah Construction Co., 86 Sup. 
Ct. 1545, cited by the Commodity Credit Corporation, 
the Court stated, at page 1555, that suits on breach of 
contract, where the contract is terminated, are not in 
the Wunderlich Act standards: 

“Thus the settled construction of the disputes 
clause excludes breach of contract claims from its 
coverage whether for purposes of granting relief 
or for purposes of making binding findings of 
fact that would be reviewable under Wunderlich 
Act standards rather than de novo.” 


The various decisions relied upon by Commodity 
Credit Corporation involve appeals by either the Gov- 
ernment or the contractor arising from a dispute ‘‘un- 
der the contract” where the contract was performed 
and the controversy involved extra work. These cases 
involve a performed contract under which a dispute 
arose and not a contract terminated prior to comple- 
tion for alleged default. 


The Wunderlich Act does not change the provisions 
of the disputes clause in the contract. The Wunderlich 


E BY THE OONTRACT DISPUTES BOARD. 
1 41, United States Code 322, provides that 
nt contract shall contain a provision mak- 
on a question of law, the decision of an 
itive offieial. The decision of the Contract 
Dispute Board is not. final in all respects, and the 
District Court’s granting of Summary Judgment. in 
effect. holds that neither a factual nor a legal issue 
exists. It is submitted that even under the Wunder- 
lich Act a party is entitled to a trial on the merits, at 
which time the record of the administrative agency 
must be reviewed on all legal issues. The Distriet 
Court. has limited its decision to a finding that the 
Board's decision is supported by substantial evidence 
as was not precured by fraud, but has not renewed 
the legal basis for the decision itself. The application 
of the proper measure of damages is a question of law 
to be decided by this Court and as to which no deei- 
sion of the Disputes Board is final. 
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The findings of fact of the original Decision are: 
‘‘ After review and due consideration of the record 
the Board finds as follows: 

1. The appeal was timely filed. 

2. CCC by delivery of wheat to Petitioner before 
performance security had been furnished did 
not in so doing lose its right to subsequently 
demand such security. 


3. CCC did not wrongfully reject bulgur tendered 
to it even though on the basis of subsequent 
tests it later accepted most of such bulgur. 

4.CCC did not by any wrongful action make it 
impossible for Petitioner to furnish perform- 
ance security.” 


The third alleged Finding of Fact is that the Com- 
modity Credit Corporation did not wrongfully reject 
bulgur tendered to it even though on the basis of 
subsequent tests it later accepted most of such bulgur. 
This is not a finding of fact but a conclusion of law, 
and even under the Wunderlich Act the Court is not 
bound by any conclusions of law. If the bulgur was 
ultimately found to be acceptable, the original rejec- 
tion of it must have been wrongful. We are not neces- 
sarily dealing here with the question of whether the 
bulgur which was ultimately accepted was suitable or 
not; that would be a factual issue. Once it is deter- 
mined, after testing, that the bulgur was properly 
made and accepted, then the prior rejection of it must 
have been wrongful. Similarly, whether the Com- 
modity Credit Corporation lost its right to subse- 
quently demand performance security by undertaking 
delivery under the contract is a question of law, not a 


tiff aie y least entitled to a review 
d de or on all legal issues under 41 
d the Summary Judgment. on the question 
r there is substantial evidence to support 
dings of the Board does not constitute a deei- 
sion on the legal questions which were before the 
Board. The propriety of the Board’s decision allow- 
ing tho filing of a counterclaim of $159,967.07 during 
the hearing itself is a legal issue subject to judicial 


CONCLUSION 

Plaintiff's snit for breach of contract is clearly not 
under the Wunderlich Act because it does not invelve 
a claim against the Commodity Credit Corporation 
“under the contract.” Dnt is a siit for breach of 
a terminated contract. Accordingly, the Appellant 
should be allowed a trial de novo on its action for 
damages, and in addition upon the counterclaim, Com- 
modity Credit Corporation in’ effeet has secured a 
$159.967.07 judgment against Fishel Produets Com- 
pany on a demand that was not even presented prior 
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to the hearing before the Contract Disputes Board, 
and upon which the Plaintiff and Appellant did not 
have an opportunity to prepare for its presentation, 
and even when first presented was not accepted by the 
Hearing Officer as a basis for the litigation. Com- 
modity Credit Corporation feels the procedure fol- 
lowed was an expeditious way of disposing of this 
claim, and while it may be a “‘small” amount to 
Commodity Credit Corporation in view of the huge 
sums with which it generally deals, Appellant should 
not be legally liable under the general guidelines of 
due process to have judgment of $159,967.07 rendered 
against it by an arbitrary act of expediency on the 
part of the Contract Disputes Board. The failure 
to give Appellant’s counsel notice of the counterclaim 
and an opportunity to prepare for it and to have 
evidence produced in an open hearing, constitutes an 
arbitrary and capricious act and violates due process. 
Even if the Wunderlich Act applied, with regard to 
restricting the Court’s ability to determine de novo 
factual issues, the rendering of a $159,967.07 judg- 
ment under the procedure followed by the Board is 
arbitrary and capricious, such as to imply bad faith. 


Since the Summary Judgment was rendered on the 
basis that all of the proceedings before the Contract 
Disputes Board are final, the Judgment should be 
reversed, and the case should be set for trial on the 
merits. Appellant is entitled to a judicial determina- 
tion of any lega] issue before the Board, which the 
District Court did not do in granting Summary Judg- 
ment. As the Declaration of John D. Fishel indicates, 


Creepr, Dawson & GILLAsPy, 
By Prank J. Crepe, Jn, 
Attorneys for Appellant. 
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